June 22, 1981, that Mullins' job as electrician did not expose
him to more than 1.0 milligram of respirable dust.  Beth-
Elkhorn again notified MSHA''on August 31, 1981, that the mine
atmosphere in which Mullins was working as an electrician was
within the 1.0 milligram of respirable dust permitted for a
Part 90 miner.

6.   MSHA sampled the atmosphere in which Mullins was
working on September 15, 1981, and thereafter notified Beth-
Elkhorn that he was working in a mine atmosphere having 3.0
milligrams of respirable dust and MSHA issued a citation at
that time for Beth-Elkhorn1s failure to maintain the atmosphere
in which Mullins was working to 1.0 milligram or less of respi-
rable dust.  Although Beth-Elkhorn offered to transfer Mullins
to a less dusty area, he elected to waive his Part 90 right to
transfer to a less dusty area.  Based on Mullins1 waiver, MSHA
terminated the aforementioned citation on October 27, 1981
(Exhibit 7) .

7.  Nearly a year after the aforementioned citation was
terminated, Mullins, by letter of September 17, 1982, informed
MSHA that he wished to reexercise his Part 90 rights in order
to obtain the job of dispatcher on the second shift at the

No. 26 Mine.  He further stated:  "If I can not obtain this
job as dispatcher, then I do not wish to re-exercise my rights
as a Part 90 miner" (Exhibit 9) .

8.  By letter of September 27, 1982, Mullins informed
Beth-Elkhorn that he had written to MSHA, reexercising his
Part 90 rights (Exhibit 10).

9.   By letter of November 8, 1982, MSHA informed Beth-
Elkhorn that Mullins had exercised his option "to work in a
low dust area", and that "by the 21st calendar day after re-
ceipt of this notification, the miner [Mullins] must be work-
ing in an environment which meets the [1.0] respirable dust
standard" (Exhibit 11) .

10.   In addition to reexercising his Part 90 option,
Mullins had also bid on the job of dispatcher pursuant to
the procedures established under article XVII of the National
Bituminous Coal Wage Agreement of 1981 (NBCWA; Exhibit 27).
Another miner at the No. 26 Mine, Norman Caudill, who had a
mine seniority date of October 17, 1967, also bid on the dis-
patcher's job (Exhibits 12 and 18).

11.  Despite the fact that Mullins did not have the great-
est amount of mine seniority of any bidder for the dispatcher's
job, he was awarded the job on the basis of superseniority
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